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THE CONSTITUTIONALITY OF TREATIES 

The framers of the American Constitution did not anticipate or 
desire the conclusion of many treaties. 1 For this reason they made 
the process of treaty conclusion difficult, requiring that the President 
act only with the advice and consent of two-thirds of the Senators 
present, 2 some even wishing to require adhesion of the House of Rep- 
resentatives 3 or a two-thirds majority of the entire Senate. 4 

This hope, however, has scarcely been realized. With a total of 
595 treaties from its foundation to August, 1914, the United States 
has averaged more than four a year, and for the twentieth century fif- 
teen a year, or a treaty ratified every three weeks. 5 Along with the 

1 In the Federal Convention, Gouverneur Morris "Was not solicitous to multi- 
ply and facilitate treaties," and Madison "observed that it had been too easy in 
the present Congress to make treaties, although nine States were required for 
that purpose." Farrand, Records of the Federal Convention, 2: 393, 548. See 
also Jefferson, Manual of Congressional Practice, sec. 52, and letter to Madison, 
March 23, 1815, Moore, International Law Digest, 5: 162, 310. 

2 Under the Articles of Confederation, the treaty-making power was vested 
in a majority of nine States in Congress (Art. IX), and in some of the early 
drafts of the Constitution it was vested in Congress (Farrand, 2: 143), later in 
the Senate {ibid., 2:169, 183), and the President was finally added on the 
argument that treaty-making was properly an executive function (ibid., 2: 297), 
and that a national agency was necessary as an offset to the especial State 
interest of the Senate. (Ibid., 2: 392.) 

3 Pennsylvania especially desired this. G. Morris of that State wanted to 
add "but no treaty shall be binding on the United States which is not ratified by 
a law" (Farrand, 2: 297, 392. Later, Wilson of Pennsylvania proposed to add 
"and House of Representatives," saying that "as treaties are to have the opera- 
tion of laws they ought to have the sanction of laws also." On vote, Pennsyl- 
vania alone supported the motion. (Ibid., 2: 538). This is the vote referred 
to by Washington in his celebrated message on the Jay Treaty where he refused 
to recognize the claim of the House of Representatives to participate in treaty- 
making. (Ibid., 3: 371; Annals of Congress, 4th Cong., 1st sess. p. 761). 

4 Farrand, 2 : 549. 

s By 25 year periods, treaties have been concluded as follows: 1778-1799, 21; 
1800-1824, 20; 1825-1849, 63; 1850-1874, 141; 1875-1899, 142; 1900-1914, 208. 
This is in accord with the official enumeration of treaties (excluding Indian 
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steady increase in the number of treaties concluded a year, there has 
been a change in their usual character. Jefferson's warning against 
"entangling alliances" might be interpreted as a warning against 
treaties, for at that time the faithful observance of treaties commonly 
amounted to passive if not active alliance. 6 Aside from definite 
guarantees of offensive or defensive alliance, the pious hope of "per- 
petual peace and amity" between the contractuaries, special privi- 
leges in war and neutrality, reciprocal favors in commerce and navi- 
gation, the termination of war, transfer of territory, fixation of 
boundaries, and recognition of status were the common subjects of 
treaty stipulation. The provisions were of a character indicating 
the competitive nature of international society. By mutually en- 
joying special privileges, the contracting states hoped to improve 
their political position with respect to other states of the world. 7 
Thus the carrying out of treaty provisions was ordinarily a matter 
for the political organs of government. 8 

During the nineteenth century, however, treaties have tended to 
be regulative, rather than political in character. 9 Thus recent bi- 
lateral conventions commonly define extraditable crimes, provide for 

treaties) begun by the Department of State on January 29, 1908, with Treaty 
Series, No. 489. (See Checklist of U. S. Public Documents, 1911, p. 978.) In- 
cluding the protocols and modus vivendi printed in Malloy and Charles' Collec- 
tions, the total for the period would be 633. 

6 "Perpetual peace and amity," if intended seriously, would amount to passive 
alliance, but frequently special favors by the "neutral," such as the use of ports 
for prizes, passage of troops, permission to recruit troops or even the guarantee 
of a fixed number of troops, rendered the passive alliance or condition of 
partiality more concrete. The association in Jefferson's mind is clear from the 
statement in his Manual of Parliamentary Practice, sec. 52. "The Constitution 
thought it wise to restrain the Executive and Senate from entangling and 
embroiling our affairs with those of Europe." (Moore, International Law Digest, 
5: 162. 

i Even where private interests, such as the rights of travel, residence, and 
property of aliens, rights of navigation, importation, etc., were considered, they 
were incorporated as subsidiary to a program of national commercial expansion, 
the ultimate aim of which was the augmentation of political strength. Mer- 
cantilist economics was at the basis of most treaty-making. 

s Although the rules of maritime war and neutrality, frequently incorporated, 
could be applied by courts. 

9 The rise of Adam Smith's free trade economics tended at first to make 
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consular establishments, define conditions of naturalization and the 
rights of aliens, or provide for the arbitration or settlement of claims 
of specified character. Even treaties concerning commerce and navi- 
gation have to a considerable extent lost their character of special 
favors, through the almost universal employment of most-favored- 
nation clauses which render it difficult to grant a favor to one nation 
without thereby extending it to all, and are mainly regulative, de- 
fining the formalities of customs collection and sanitary inspection, 
the criteria for determining the nationality of vessels, the care of 
shipwrecks, etc., in addition to guarantees of most-favored-nation 
treatment and freedom of navigation. 10 

Even more remarkable is the development of general international 
agreements, either formulating principles of international law or 
establishing international unions for regulating agencies of communi- 
cation, transportation and exchange; for exercising a rudimentary 
international police; for stimulating inventiveness, artistic produc- 

equal treatment rather than special privilege the object of commercial treaties; 
though after the middle of the century intense trade rivalry again stimulated 
resort to exclusive arrangements. The geographic position of the United States, 
with its new idea of neutrality as complete impartiality rather than passive 
alliance, tended to give its treaties an especially non-political character. Finally, 
the extension of relations between individuals of different States due to improve- 
ments in means of transportation and intelligence has brought a wide range 
of non-political relations within the scope of treaty-making. See this Journal, 
10: 717. The change in character is perhaps indicated by the tendency to sub- 
stitute for "treaty" the word "convention." Whereas a treaty (tractatus) is 
properly a contract (for definition, see Myers, this Journal, ii:538), a con- 
vention is rather an instrument regulating some specific subject. (Wilson and 
Tucker, International Law, 7th ed., p. 203.) 

io The original purpose of most-favored-nation clauses was to protect mer- 
chants against discrimination, and Great Britain hoped to encourage a general 
adoption of the policy of free trade by their use. Other States, however, have 
attempted to employ them in commercial bargaining by the interpretation ex- 
cluding reciprocal favors from their operation. This interpretation, in accord 
with the protective policy, has been traditional in the United States, and has 
been used by continental European countries, especially Germany since 1870 in 
her plan of general and conventional tariffs. See S. K. Hornbeck, this Journal, 
8: 397, who remarks, "Militarism, an emphatic national self -consciousness, and 
the application of the historical method to economic questions, appear among 
the chief causes which checked the tide of free trade and once more turned 
Europe toward protection." {Ibid., 3: 420.) 
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tion, science and trade ; for amicably settling controversies, etc. The 
attempt to codify international law by general agreement may be 
said to have begun with the classification of diplomatic agents by the 
Congress of Vienna in 1815, but it did not become important until 
after the Declaration of Paris of 1856, followed by the Geneva, St. 
Petersburg and Hague Conventions. The Congress of Vienna also 
began the era of international administration by establishing a regime 
for regulating the navigation of the Rhine; but while this and the 
International Sanitary Council of Tangier, Morocco, established in 
1818, alone appear in a recent comprehensive list 11 of international 
administrative organizations, as established before 1850, the same list 
contains ten, from 1850 to 1875, twenty-one from 1875 to 1900, and 
twenty-one since 1900. In the half century between the American 
Civil "War and the European War, more than seventy general inter- 
national conventions were concluded. Agreements, either bilateral or 
general, for the amicable settlement of international controversies 
have been especially prominent in recent treaty making. Of 209 such 
agreements in force, 123 have been concluded since 1905. 12 

Thus, while the number of treaties has increased, their predomi- 
nant character has changed from that of political contracts to codes 
of law or administrative regulations providing for international co- 
operation in a smaller or wider circle. The bulk of recent treaty 
provisions are not capable of being carried out by political agencies 
exclusively, but require the continuous action of many administrative 
authorities within states, as well as the cooperation of courts in 
applying their provisions to cases between private individuals. A 
treaty of this character really establishes a legal order embracing all 
persons and governmental agencies within the contracting states. 13 
It thus becomes important to determine the extent of legal responsi- 
bility which private persons and public officers owe to this treaty- 
established legal order, especially when the obligations it imposes 
appear to conflict with obligations imposed by the Constitution or 
laws of the state. 

ii D. P. Myers, World Peace Foundation, Pamphlet Series, Vol. VI, No. 6, p. 24. 

12 Ibid., p. 8. 

is See this Journal, 10: 717, and authorities there cited. 



246 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

The treaties relating to the pacific settlement of international con- 
troversies, in addition to detailed regulations for conducting arbitra- 
tions and conciliations, have sometimes imposed a positive obligation 
upon the contractuaries to refrain from war or reprisal until these 
amicable means of settlement have been tried. Article 21 of the 
Treaty of Guadaloupe-Hidalgo, between the United States and Mex- 
ico (1848), forbade resort to "reprisals, aggression or hostility of any 
kind" until the government of the state "which deems itself ag- 
grieved shall have maturely considered, in the spirit of peace and 
good neighborship, whether it would not be better that such differ- 
ence should be settled by the arbitration of commissioners appointed 
by each side, or by that of a friendly nation." The same idea has 
come into prominence through the twenty Wilson-Bryan peace treaties 
concluded by the United States since 1914. In these the contrac- 
tuaries agree to submit all non-arbitral disputes to a high commis- 
sion which shall submit a report within a year, and ' ' they agree not 
to declare war or begin hostilities during such investigation and be- 
fore the report is submitted." 

The same idea is given more definite sanction in the Covenant 
of the League of Nations accepted by the Paris Peace Conference on 
April 28, 1919, which recognizes the legal responsibility of all parties 
to employ effective measures in defense of its terms. 1 * 

n Such a responsibility was recognized in the Amphyctionic oath to punish 
violators of the Covenant "with foot and hand and voice and by every means 
in our power." (Darby, International Tribunals, 4th ed., 1904, p. 6.) Solon's 
assertion that "That Commonwealth is best administered in which any wrongs 
that are done to individuals are resented and redressed by the other members 
of the community, as promptly and as vigorously, as if they themselves were 
personal sufferers" (Plutarch, Solon, sec. 18) has been thought applicable to 
the commonwealth of states by later writers. (Grotius, I, c. 5, sec. 2; Creasy, 
p. 44.) The thought is embodied in a celebrated passage by Suarez (Tractatus 
de Legibus ae Deo Legislatore (1612), II, c. 19, sec. 9) and is essential in the 
systems of Grotius (De Jure Belli ac Pads (1625), Prolegomena, sec. 18, 19, I, 
c. 5, sec. 1, 2; II, c. 20, sec. 40, par. 4; c. 25, sec. 6) and Wolff {Jus Natures et 
Jus Gentium, 1740, sec. 1090). Though Vattel departed from his master and 
rejected the conception of the Civitas Maxima (preface, Carnegie ed., p. 9a), he 
admitted a limited responsibility on the part of each state to maintain the general 
law. ''If there be any that makes an open profession of trampling justice under 
foot or despising and violating the right of others, whenever it finds the oppor- 
tunity, the interest of human society will authorize all others to unite in order 
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In the presence of treaties which impose a legal obligation upon 
states to refrain from, or to engage in, types of action (such as war 
and intervention) which have traditionally been regarded as of an 
exclusively political character, the question arises, can the authori- 
ties of states carry them out without radical modification of existing 
constitutions and legal theory 1 Can a state in good faith undertake, 
as a legal obligation, matters left by its Constitution to the unlimited 
discretion of the political authorities? If it can, justification for 
such broad exercise of the treaty-making power must be found in 
the constitutional principles of the state itself. 

The rise in importance of treaties establishing a legal order wider 
than the state, and of treaties creating a general responsibility for 
the security of the world order, makes the relation of treaties to the 
constitutional law of states a question of practical importance. 

THE UNITED STATES 

In the United States the question of constitutional limitations of 
the treaty power has been much discussed, and three views may be 

to humble and chastise it." (Le Droit des gens, II, o. 5, sec. 70, see also Prelim, 
sec. 22.) Kaltenborn says, "From the point of view of the science of interna- 
tional law, the body of states subject to international law must be regarded 
in aostracto as obligated to protect the rights of each individual state and, 
accordingly, is obligated to offer legal procedure and grant legal awards in the 
case of disputes and injuries." (Zeits, fur die gesamte Staatswissenschaft, 37: 86, 
(1861), quoted by Schttcking, The International Union of the Hague Confer- 
ences, 1919, p. 46) ; and Daniel Webster thought it a sufficient answer to the 
claim that America was not interested in the injustices of Europe "to say that 
we are one of the nations of the earth; that we have an interest, therefore, in 
the preservation of that system of national law and national intercourse which 
has heretofore subsisted so beneficially for us all. . . . We have as clear an 
interest in international law as individuals have in the laws of society." 
(Writings, ed. 1903, 5: 75.) More recently the theory was clearly stated by 
Elihu Root, "If the law of nations is to be binding, if the decisions of tribunals 
charged with the application of that law to international controversies are to be 
respected, there must be a change in theory, and violations of the law of such a 
character as to threaten the peace and order of the community of nations must 
be deemed to be a violation of the right of every civilized nation to have the 
law maintained and a legal injury to every nation." (This Journal, JO: 9.) 
See also Creasy, "First Platform of International Law," London, 1876, p. 44; 
Amos, Jurisprudence, London, 1872, pp. 411, 456; this Journal, 12: 78-79. 
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distinguished: (1) The treaty-making power is entirely unlimited; 

(2) the treaty-making power is subject to constitutional limitations, 
but the observance of these limitations is entrusted to the treaty 
power itself, the Senate being especially charged with this function; 

(3) the treaty-making power is subject to constitutional limitations, 
and a treaty in conflict with the Constitution is void and may be so 
declared by the courts in the same manner as a statute. The bulk 
of authority can be marshalled in favor of the third view, but actual 
practice seems to lend support to the second. Mr. Marcy, while 
Secretary of State, said: 15 "The Constitution is to prevail over a 
treaty where the provisions of the one come in conflict with the other. 
It would be difficult to find a reputable lawyer in this country who 
would not yield a ready assent to this proposition." Yet it does not 
appear that a court has ever declared a provision of a treaty void 
as being in conflict with the Constitution, 16 and in some cases con- 
stitutional provisions apparently in conflict with treaty provisions 
have been interpreted so as to permit the application of the treaty. 

The Senate, on the other hand, has regarded itself as the especial 
guardian of the Constitution in exercising its part in treaty making 
and has frequently refused to consent to the ratification of treaties 
thought to be unconstitutional. 17 

is Mr. Marcy to Mr. Mason, September 11, 1854, Moore 5: 167. To the same 
effect, see Mr. Marcy to Mr. Aspuria, November 15, 1854; Mr. Blaine to Mr. Chen 
Lan Pin, March 25, 1881; Mr. Cass to Lord Napier, February 7, 1859, Moore, 
5:169, 177; Cherokee Tobacco Case, 11 Wall. 616 (1870); Geofroy v. Riggs, 
133 U. S. 258 (1890) ; Corwin, National Supremacy, N. Y., 1913, p. 5; Crandall, 
"Treaties, their Making and Enforcement," Washington, 1916, p. 266; Von 
Hoist, "Constitutional Law of the United States," Chicago, 1887, p. 202. 

i« Corwin, op. cit., p. 5 ; Anderson, this Journal, 1 : 647 ; Willoughby, Con- 
stitutional Law, 1910, 1: 493. 

"Ralston Hayden, "The States' Rights Doctrine and the Treaty-making 
Power," Am. Hist. Rev., 22: 56; Corwin, op. cit., 141, 302. The fathers seem 
to have considered the Senate a special bulwark of States' rights, Farrand, op. cit., 
2: 393; The Federalist, No. 64 (Jay), Ford, ed., p. 432; Elliot, Debates, //: 137. 
The situation has made altercation between the Executive and the Senate 
as to their relative share in treaty-making perennial. One of the first instances 
is described by John Quincy Adams: "Mr. Crawford told twice over the story 
of President Washington's having at an early period of his administration gone 
to the Senate with a project of a treaty to be negotiated, and been present at 
their deliberations upon it. They debated it and proposed alterations, so that 
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The argument for an unlimited treaty-making power is grounded 
on a possible necessity and has been thus stated: 

Laws operate only on land over which our government is an ex- 
clusive sovereign, and it can thus always so formulate them as to 
conform to the Constitution. But treaties operate upon other nations, 
and therefore must conform to the wills of all the signatory Powers. 
For example: our Constitution guarantees every State a republican 
form of government. But if a monarchical Power were to occupy, 
say, the State of Maine, and vanquish us in the war, the treaty of 
peace might have to convert such state to a monarchical form of 
government through conquest, and no court could nullify such treaty 
on the ground that it violated the Constitution. This was all within 
the ken of those who made the Constitution. Therefore, while only 
laws made in "pursuance" of the Constitution are valid, yet all 
"treaties .made, or which shall be made under the authority of the 
United States" are valid when properly ratified. Otherwise our first 
unsuccessful war, involving terms of peace disappointing to some 
alleged constitutional inhibitions, might find us institutionally im- 
potent to make terms of peace with a superior force. In which event 
the government would perish, and the whole Constitution with it. 
In the nature of things, and ex necessitate in case of war, the treaty- 
making right, or power, can not be subject to any such limitations. 

when Washington left the Senate Chamber he said he would be d d if he 

ever went there again. And ever since that time treaties have been negotiated 
by the Executive before submitting them to the consideration of the Senate. 
(Memoirs, 6: 427.) Senator Maclay comments on the same incident: "I can not 
now be mistaken. The President wishes to tread on the necks of the Senate. 
Commitment will bring the matter to discussion, at least in the committee, 
where he is not present. He wishes us to see with the eyes and hear with the 
ears of his Secretary alone. The Secretary to advance the premises, the Presi- 
dent to draw the conclusions, and to bear down our deliberations with his 
personal authority and presence. Form only will be left to us. This will soon 
cure itself." ("Journal of William Maclay," N. Y., 1890, p. 132.) John Hay's 
attitude while Secretary of State is well known. On April 24, 1900, he wrote: 
"Matters have come to such a pass with the Senate that it seems absolutely 
impossible to do business. . . . The fact that a treaty gives to this country a 
great, lasting advantage, seems to weigh nothing whatever in the minds of 
about half the Senators. Personal interests, personal spites, and a contingent 
chance of petty political advantage are the only motives that cut any ice at 
present." In 1904 his attitude was more philosophical : "A treaty entering the 
Senate is like a bull going into the arena: no one can say just how or when 
the final blow will fall — but one thing is certain — it will never leave the arena 
alive." (Thayer, "The Life of John Hay," 2:274, 393. See also, ibid., 2:254, 
273.) See also, Corwin, "The President's Control of Foreign Relations," 1917, 
p. 87. 
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It is the right of self-preservation and must be free-footed and free- 
armed. 18 

The proper view appears to be a synthesis of all three. The treaty- 
making power is subject to constitutional limitations enforceable by 
the courts. But most of the important distributions of function 
implicit in the spirit of the Constitution do not apply to the treaty 
power by the strict letter of that instrument. The preservation of 
these and the determination of the legitimate scope of treaty-making 
is a political question 19 confided to the good faith, good sense, con- 
stitutional obligation, and sense of political responsibility of the 
President and Senate in performing their appointed functions. There 
are probably no limitations which could not be transcended in case 
of necessity, though this is a matter outside of the law. A treaty, 
although manifestly violating the Constitution if necessary to secure 
peace, would, like revolution or intervention, be justified by its ' ' suc- 
cess" in preventing a worse situation. 20 It would have to be ac- 
cepted as a fait accompli by the courts and other organs of the 
government, but it would nevertheless be illegal in its origin. 

The constitutionality of treaties depends upon canons the re- 
verse of those determining the constitutionality of statutes. While 
an Act of Congress can only be regarded as valid when it is in pur- 
suance of an express grant of power or a power readily implied 
therefrom, a treaty would be regarded by the courts as valid, unless 

is Congressman D. J. Lewis, February 17, 1917, Cong. Rec, 64th Cong., 2nd 
Sess., p. 4205. 

19 A considerable number of constitutional questions are regarded by the 
courts as "political questions" and left to the discretion of political organs. 
Such are the questions: What constitutes a "republican form of government?" 
(Const. Art. IV, sec. 4; Luther v. Borden, 7 How. I, 1848) ; what constitutes 
"invasion" or "rebellion" permitting the calling out of the militia? (Const. 
Art. I, sec. 8, cl. 15; Martin v. Mott, 12 Wheat., 19, 1827) ; what territory be- 
longs to the United States? (Const. Art. IV. sec. 3, cl. 2; Jones v. U. S., 137 
U. S. 202, 1890), etc. 

20 "It is a high and summary procedure which may sometimes snatch a remedy 
beyond the reach of law. Nevertheless, it must be admitted that in case of 
Intervention, as in that of Revolution, its essence is illegality, and its justification 
is its success." Historicus (Sir Vernon Harcourt), "Letters on Some Questions 
of International Law," London, 1883, p. 41. 
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it violated an express prohibition imposed upon the Government of 
the United States or a prohibition readily implied from the nature 
of the government. This difference is explained by the fact that 
the legislative power is divided between the national government 
and the state governments, whereas the treaty-making power is given 
in toto to the national government 21 and specifically prohibited to 
the States. 22 The distinction is recognized in Article VI, according 
to which statutes, to be the "supreme law of the land," must be 
"in pursuance" of the Constitution, while treaties need only have 
been made "under the authority of the United States." 23 

To decide what prohibitions of the Constitution are actually ap- 
plicable to the treaty-making power, a concrete examination of the 
various provisions is necessary. Constitutional limitations may be 
divided into three classes: (1) those based on the division of power 
between national and state governments; (2) those based upon gen- 
eral prohibitions of the power of government in defense of indi- 
vidual rights; (3) those based upon the separation of the depart- 
ments of the national government. 24 

2i Constitution, Art. II, see. 2, cl. 2. 

22 "No State shall enter into any treaty, alliance or confederation" ( Const. 
Art. I, sec. 10, cl. 1). Against the exelusiveness of the national treaty power, 
Art. I, sec. 10, cl. 3 ("No State shall, without the consent of Congress. . . . 
enter into any agreement or compact with another State, or with a foreign 
power") has been urged. (W. E. Mikell, Am. Law. Reg., 57: 435, 528.) In view 
of the earlier absolute prohibition, it seems that these "agreements and com- 
pacts" must be distinguished from treaties, probably referring "to trifling and 
temporary arrangements between States and foreign powers without substantial 
political or economic effect." (J. P. Hall, "State Interference with the en- 
forcement of Treaties," Proc. Acad, of Pol. Sci., 7 : 555. ) See also, Holmes v. 
Jennison, 14 Pet. 571; Va. v. Tenn., 148 U. S. 503; Legare, Att. Gen. 3 Op. 661 
( 1841 ) ; C. P. Anderson, this Journal, 1 : 638 ; A. A. Bruce, Minn. Law Kev., 
2: 500 (June, 1918) ; Crandall, op. cit., p. 141; J. P. Hall, Constitutional law, 
1911, p. 328. 

23 The immediate motive for the difference in form appears to have been 
to insure the validity of treaties concluded before 1789. (Farrand, op. cit., 
2:417; Corwin, op. cit., p. 64.) The State ratifying conventions understood 
the phraseology to extend the subjects of treaty making beyond the subjects 
of Congressional legislation. (Corwin, op. cit., p. 66.) 

24 See Treaties and the Constitutional Separation of Powers in the United 
States, this Journal, 12:6i. 
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(1) NATIONAL GOVERNMENT AND STATES 

The Constitution provides that 25 ' ' powers not delegated to the 
United States by this Constitution, nor prohibited by it to the States, 
are reserved to the States respectively or to the people." From this 
it has been argued that the treaty-making power only embraces 
matters specifically delegated by the Constitution to the national 
government, all other matters being within the field of (a) "states' 
rights," (b) "reserved powers," or (e) "residual powers." 26 

25 Amendment X. 

se Three distinct theories of State powers as opposed to the treaty power 
can be distinguished: (1) The States as "quasi-sovereign" entities enjoy certain 
"natural" States rights which can not be alienated without entire sacrifice of 
State autonomy and the federal theory of the Constitution. (2) By implication 
of the Constitution, certain powers have been reserved by the States and excluded 
from all interference by national organs. "It (the Constitution) must have 
meant to except out of this, the rights reserved to the States: for surely the 
President and Senate can not de by treaty what the whole government is inter- 
dicted from doing, in any way." (Jefferson, "Manual of Parliamentary Practice," 
sec. 52.) The ambiguous second clause must be interpreted with reference to the 
first clause, as referring to the President, Senate and House of Representatives 
acting as the legislative power. Most of the "interdictions" really applying to 
"the whole government" are in defense of individual rights, and clearly are 
not powers "reserved" to the States, though it is true that the guaranties of 
individual rights in the first eight amendments were in a sense reservations 
made by the States in behalf of their citizens, as against the national govern- 
ment. (See Boutmy, "Studies in Constitutional Law," London, 1891, p. 63.) 
(3) All residual powers, or powers not specifically delegated to the national 
government, are exempt from interference by the treaty power. This theory 
excludes the treaty power itself from the delegations of power. Considered 
thus, it becomes merely a method of exercising these powers. "The treaty- 
making power, under this Constitution, can never be any other than subsidiary — 
is never a power independent in its vocation, however it is so in its name and 
structure. It is the handmaid — waits on the occasion of the other powers; 
and though in no posture to receive orders from them, it never yet moves to 
its exertion, save in subordination to their desires." (Report of Senate Com- 
mittee, 1845, 56th Cong. 2nd Sess., Sen. Doc. No. 231, 6: 82.) For these dis- 
tinctions see Corwin, op. cit., p. 121. While the scope or extensity of exclusive 
State powers becomes greater in the third and in the second or first theories, 
their inalienability, or intensity, become less. The residual theory appears 
to most limit the treaty power, yet by a liberal interpretation of delegated 
powers, it can be indefinitely extended, while the States' rights theory, although 
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(A) A "states' right" most frequently admitted to limit the 
treaty power is that to the integrity of territory. 27 In Washington's 
Cabinet, Jefferson maintained that "the United States had no right 
to alienate an inch of the territory of any State," while Hamilton 
took the opposite view. 28 While admission of the supremacy of 
treaties granting Indian tribes an exclusive right in reservations 
within the States 29 seems to go far toward admitting the right of the 
treaty power to alienate State territory, still an actual cession was 
not here in question, and later practice 30 and opinion 31 have con- 
apparently imposing few limitations, yet defends these with such tenacity that 
they may prove insurmountable obstacles. When the first and third theories 
are united, and all residual powers become inalienable States rights, the situa- 
tion becomes ominous for the federal government. Where the two theories are 
compromised, as in the reserved power theory, there is less danger for the 
existence of the federal government. 

27 This right gains additional support from Art. IV, sec. 3, cl. 1, forbidding 
the formation of a new State "within the jurisdiction of any other State" 
without the consent of the State legislature. The preservation of a republican 
form of government, guaranteed by Article IV, sec. 4, might seem a "States' 
right" of similar character, but the discretionary power assumed by organs 
of the national government to determine what is a republican form of govern- 
ment seems to cast some doubt on this conclusion. (Texas v. White, 7 Wall. 700.) 
The implied exemption of State officers from taxation, is also a States' right 
(Collector v. Day, 11 Wall. 113), though it could hardly be encroached upon 
by the treaty power. The guarantees of individual rights in Art. I, sec. 9, and 
the first eight amendments, were in their original intention reserved by the States 
for individuals as citizens of the States, and so might be called "States' rights." 
With the passage of the XIII, XIV, and XV Amendments, however, individual 
guarantees have assumed' the character of rights guaranteed to individuals 
against the national or State governments and so can hardly be considered 
States' rights. (Boutmy, op. cit., p. 63.) For discussion of the effect of these 
guaranties on the treaty power, see infra, sec. 2. 

28 Extract from Jefferson's Anas, March 11, 1792, Wharton, 2: 66. 

2» Worcester v. Ga., 6 Pet. 515 (1832). President Jackson doubted the 
correctness of this decision and refused to enforce it. 

so By Art. V of the Webster- Ashburton Treaty of 1842, the United States 
agreed to pay the States of Massachusetts and Maine "three hundred thousand 
dollars, in equal moities, on account of their assent to the line of boundary 
described in the treaty." 

3i Dicta in Lattimer v. Poteet, 14 Pet. 14 (1840) ; Geofroy v. Riggs, 133 U. S. 
267 (1890); Insular cases, 182 U. S. 316 (1901); Fort Leavenworth Railroad 
Co. v. Lowe, 114 U. S. 525, 541. See Moore, 5: 171-175; Butler, "The Treaty- 
Making Power," 1902, 1: 411-413, 2: 238, 287-294; Corwin, op. cit., pp. 130-134. 
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eurred in denying the right of cession without State consent, unless 
necessary to terminate a war. 

(B) Additional "reserved powers" are sometimes grouped to- 
gether as the police power, but can be distinguished as the power 
(1) to regulate exclusively land and natural resources; (2) to ex- 
ercise exclusive control over public services supported by State taxa- 
tion; and (3) to exercise police power over classes of persons and 
businesses in behalf of public safety, health, morals and economic 
welfare. Treaty provisions, guaranteeing to aliens rights of entry, 
residence, landholding, inheritance, etc., equal to that of citizens 
or subjects of the most-favored nation, 32 have been alleged to con- 
flict with the exercise by the States of these "reserved" powers 
through laws discriminating against aliens, or aliens of a particular 
race or nationality (1) in the privilege of owning land, 33 operating 
mines, 34 and taking fish 35 and game; 36 (2) in the use of public 
schools 37 and the right to labor on public works; 38 (3) and in the 

32 Art. XI of the treaty of 1778 with France and Art. I of the treaty of 
1894 with Japan, superseded by Art. 1 of the treaty of 1911, are examples of 
this type of provision. 

sa Fairfax v. Hunter, 7 Cr. 503; Chirac v. Chirac, 2 Wheat. 259 (1817); 
Society for the Propagation of the Gospel v. New Haven, 8 Wheat. 646 (1823) ; 
Carneal v. Banks, 10 Wheat. 259 (1825) ; California-Japanese controversy, 1913, 
Corwin, op. cit., p. 232; editorial, this Journal, 8: 571. Art. VII of the treaty 
of 1853 with France made concessions to the "States' right." It allowed 
Frenchmen to possess land on an equality with citizens "in all the States of 
the Union where existing laws permit it, so long and to the same extent as the 
said laws shall remain in force." As to other States, "the President engages 
to recommend to. them the passage of such laws as may be necessary for the 
purpose of conferring the right." 

sa People v. Naglee, 1 Cal. 232 (1850). 

35 Griggs, Att. Gen., 1898, 22 Op. 214. 

36 Patsone v. Pa., 232 U. S. 138, 145. 

37 California-Japanese school children controversy, 1906, Corwin op. cit., 
p. 217 ; E. Root, this Journal, 1 : 273, editorial, this Journal, 1 : 150, 449 ; Art. 
IV of the treaty of 1854 with Great Britain indicates that the United States 
doubted its right to control a State-established utility, without State consent. 
"The Government of the United States further engages to urge upon the State 
government to secure to the subjects of Her Britannic Majesty the use of the 
several State Canals on terms of equality with the inhabitants of the United 
States." 

38 Baker v. Portland, 5 Sawyer 566 (1879) ; Heim v. McCall, 239 U. S. 175, 
193 (1915), this Journal, 10: 162. 
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freedom of immigration, 39 labor, 40 personal habits, 41 and conduct of 
business. 42 In a few cases dicta damaging to the treaty power have 
been uttered; 4S sometimes the treaty has been subjected to a strained 
interpretation to save the State's power; 44 but in no case has a 
clear treaty provision been superseded by the State law. On the 
contrary, State statutes of this character have frequently been de- 
clared void when conflicting with clear treaty provisions. 45 With 
respect to statutes relating to the control of natural resources and 
State-supported services, the attitude of the courts has been cautious, 
with a decided tendency in recent cases to compromise by adopting 
interpretations of the treaty favorable to the State power. 46 The 
question, however, has been on the applicability of the treaty, not 
upon its validity. 

(C) The extreme extension of State power has been put for- 
ward in the claim that unlimited discretion in the regulation and 
taxation of property and inheritances is a "residual" power exempt 
from interference by the treaty-making power. Treaties of the char- 
acter mentioned have sometimes conflicted with the alleged exclusive 

s»Elkison v. Deliesseline, Leg. Doc. Mass. 1845 (Senate), No. 31, p. 39 (1823) ; 
Thayer, Cases in Constitutional Law, p. 1849; Corwin, op. cit., p. 125; Wirt, 
Att. Gen. 10, p. 661 (1824) ; Berrien, Att. Gen., 20, p. 431 (1831) ; The Passenger 
Cases, 7 How. 283 (1849) ; In re Ah Fong, 3 Sawyer 144; Henderson v. N. Y. 
92 U. S. 259 (1875). 

*°In re Tiburcio Parrott, 6 Sawyer 349 (1880); Truax v. Raich, 239 U. S. 
33, 43 (1915) , this Joubnal, 10: 158. 

"Ho Ah Kow v. Nunan, 5 Sawyer 532 (1879). 

«Yick Wo v. Hopkins, 118 U. S. 356 (1886) ; Compagnie Francaise v. State 
Board of Health, 186 U. S. 380 (1902). Frequently in these cases the XlVth 
Amendment, as well as treaties, have been in opposition to the exercise of 
State powers. See also Rocca v. Thompson, 223 U. S. 317 (1912). 

« Taney, C. J., in Holmes v. Jennison, 14 Pet. 540 (1840) ; The Passenger 
Cases, 7 How. 283, 465 (1849); Daniels, J., in The License Cases, 5 How. 504, 
613; Grier, J., in The Passenger Cases, 7 How. 283 (1849). 

« Compagnie Francaise v. State Board of Health, 186 U. S. 380 (1902). 
Rocca v. Thompson, 223 U. S. 317 (1912). 

« Chirac v. Chirac, 2 Wheat. 259 (1817); Elkison v. Deliesseline, supra, 
note 39; In re Tiburcio Parrott, 6 Sawyer, 349 (1880); Truax v. Raich, 239 
U. S. 33, 43 (1915), this Journal, 10:158. 

«Patsone v. Pa., 232 U. S. 138, 145; Heim v. McCall, 239 U. S. 175, 193 
(1915), this Joubnal, 10: 162. 
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right of the State to regulate the ownership, transmission and in- 
heritance of property within its limits. 47 An historical view of the 
many cases bearing upon this point shows that in the days of Mar- 
shall * 8 and since the Civil War 4S> the Supreme Court has uniformly 
and in no uncertain voice sustained the treaty power as against 
alleged States "residual" powers. Only during the period preced- 
ing the Civil War was there a wavering, even then confined to 
dicta. 50 

Statesmen and text writers with few exceptions have taken a 
similar attitude in support of a broad treaty power. 51 

«Ware v. Hylton, 3 Dall. 199 (1796); Prevost v. Greenaux, 10 How. 1 
(1856); Fredrickson v. La., 23 How. 443 (1860); Hauenstein v. Lynham, 100 
U. S. 483 (1870); Wynans, Petitioner, 191 Mass. 276; People v. Gerke, 5 Cal. 
381 (1885). 

^s Fairfax v. Hunter, 7 Cr. 603 (1813); Chirac v. Chirac, 2 Wheat. 259 
(1817). 

« Hauenstein v. Lynham, 100 U. S. 483 (1879) ; Geofroy v. Kiggs, 133 U. S. 
258 (1890). 

so Supra, note 43. 

5i For supremacy of treaty power over State powers : 
Anderson, C. P., this Journal, 1 : 636. 
Burr, The Treaty Making Power of the United States, 1912; Proc. Am. Phil. 

Soc, Vol. 51. 
Butler, The Treaty Making Power of the United States, 1902. 
Calhoun, Discourse, Works, ed., 1853, 1 : 202 ; Elliot's Debates, k : 463. 
Corwin, National Supremacy, 1913. 
Crandall, Treaties, their Making and Enforcement, 1916; 1st ed. Columbia 

University Studies, 1904. 
Devlin, The Treaty Power under the Constitution of the United States, 

San Francisco, 1908. 
Elliot, E. C, "The Treaty Making Power, with Reference to the Reserved 

Powers of the States," Case and Comment, 22: 77 (1913). 
Hall, J. P., State Interference with the Enforcement of Treaties, Proc. 

Acad. Pol. Sci., 7 : 24. 
Livingston, Sec. of State, Wharton, 2: 67. 
Moore, J. B., Pol. Sci. Quar. 82 : 320. 

Pomeroy, An Introduction to the Constitutional Law of the United States, 
10th ed., 1888, sec. 674. 
Root, this Journal, 1 : 273. 

Story, Commentaries on the Constitution, sec. 1841. 
Willoughby, W. W., The Constitutional Law of the United States, vol. 2, 
1910, sec. 210, 215. 



THE CONSTITUTIONALITY OF TREATIES 257 

As a principle of constitutional interpretation, the argument from 
the Tenth Amendment for a limitation of the treaty power by the 
"residual," or by the "reserved," rights of the States can not be 
admitted. This provision does not limit the treaty-making power, 
because the Constitution has "delegated" the treaty power in its 
entirety to the "United States" in the words 52 "(The President) 
shall have power, by and with the advice and consent of the Senate, 
to make treaties, provided two-thirds of the Senators present con- 
cur." Hence no specific delegation of the subject-matter is needed. 
If the subject is one appropriate for international negotiation, it is 
within the "authority of the United States" to conclude a treaty 
thereon. In this connection, it should be emphasized that treaty 
making is specifically prohibited by the Constitution to the States. 53 
Hence, if a field appropriate for treaty making is denied the national 
treaty-making power, an important governmental power is lacking 
in the American state. 54 

An analogy between the national treaty power and the national 
legislative power can not be assumed, because with the latter State 
legislative power covers the residuum not given the national govern- 
ment, but there is no State treaty power. 55 The national treaty 
power, both in practice 56 and theory, 57 covers a wider range of sub- 
jects than the power of Congress. 

Against supremacy of treaty power over State powers: 

Hayden, Am. Hist. Rev., 22: 566, takes a historical view showing that the 
political check has sometimes preserved States' rights from adverse treaties. 
Jefferson, Manual of Parliamentary Practice, sec. 52. 
Mikell, University of Pa. Law. Rev., 57 : 435, 528. 

Tucker, H. St. G., Limitations on the Treaty Making Power under the 
Constitution of the United States, Boston, 1915. 

52 Art. II, sec. 2, cl. 2. 

53 Art. I, sec. 10, el. 1. In reference to Art. 1, sec. 10, cl. 3, see supra, note 22. 

54 Cushing, Att. Gen., 8 Op. 411; Anderson, this Journal, i:665; Corwin, 
op. tit., p. 163. 

55 As there is in Germany and Switzerland. 

56 Treaty guarantees of property rights of aliens within the States have been 
common since the first treaty of the United States in 1778 (Art. ix), though 
the matter is beyond the competence of Congress. Trade mark protection is 
within the treaty power (Moore, 2: 36-42), though not within the independent 
power of Congress. (The Trade Mark Cases, 100 U. S. 82, 1879.) 

57 Secretary Root emphasized this when he suggested that there is a differ- 
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The immunity from treaty interference of certain State powers 
can only be sustained by showing that they cover a subject-matter 
inherently inappropriate for treaty negotiation. That there are 
matters within State legislative competence thus excluded from 
treaty making is doubtless true. If a treaty were used as a sub- 
terfuge for tampering with the political or territorial autonomy of 
a State, or for wresting from it that control over its natural resources, 
public services, and the social and economic environment of its 
people, necessary to insure internal order and progress, undoubtedly 
the courts could declare it void as not really a treaty at all. 58 

As a matter of political expediency, an even wider respect for 
State autonomy may be appropriate, and it was thus to safeguard 
the interests of the States that the Senate was made such an im- 
portant element in treaty making. 59 This function the Senate has 
recognized, and, especially in the period before the Civil War, fre- 
quently exercised a veto upon treaties thought to violate States' rights, 
or redrafted them so as to permit of State consent before the treaty 
became effective within its territory. 60 

It thus appears that States' reserved and residual powers oppose 
no legal bar to negotiation and contraction of obligations on any 
subject appropriate for treaty making, though the treaty-making 
power itself may regard it as advisable to consider the susceptibilities 

ence between the treaty-power and the legislative powers of the national govern- 
ment, with reference to State power, on account of the fact that the States have 
no treaty power. (This Journal, i:278.) Mr. Corwin has strangely misunder- 
stood this remark, saying, ''This, of course, is error. There are no reserved 
powers of the States against any power of the United States." Secretary Root 
referred to the subject-matter covered respectively by the two powers. Mr. 
Corwin interprets him as referring to the nature of the limitation. Neither are 
limited by any "reserved States rights," it is true, but there is a wide subject- 
matter, as, for instance, the property and personal rights of aliens within the 
States, which the treaty power can handle and Congress can not unless it be to 
render existing treaties effective. See Corwin, op. cit., p. 226; Anderson, this 
Journal, 1 : 667. 

ssGeofroy v. Riggs, 133 U. S. 258; Story, op. cit., sec. 1508; Cooley, Consti- 
tutional Limitations, p. 103; Thayer, Cases 1: 373; Willoughby, op. cit., p. 247; 
Root, this Journal, 1 : 273 ; Corwin, op. cit., p. 19. 

so Supra, note 1 7. 

60 Hayden, op. cit., Am. Hist. Rev., 22 : 56. See example, supra, note 33. 
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and interests of States before ratifying treaties. The courts could 
hardly refuse to apply a treaty on the grounds of a conflict with 
State powers so long as its subject-matter was bona fide appropriate 
for international contract. 

(2) CONSTITUTIONAL GUARANTEES 

There are a considerable number of express prohibitions upon 
the power of the national government, and these undoubtedly limit 
the treaty-making power, as they do all other departments of the 
national government. Some of the prohibitions apply only to Con- 
gress, 61 some only to the judiciary, 62 and some only to the States, 63 
but those expressed in general terms 64 apply to all organs and agen- 
cies of the national government. 65 Consequently, a treaty in con- 
flict with such a provision would not be made "under the authority 
of the United States" and would not be law in the sense of Article 
VI, section 2. 

The Constitution guarantees to a person accused of crime "com- 
pulsory process for obtaining witnesses in his favor. ' ' 66 Article II 
of the treaty with France of 1853 provided that consuls of the con- 
tractuaries should "never be compelled to appear as witnesses before 
the courts." A conflict was thus presented to the United States 
district court of California when subpoena was issued against a 
French consul. The court upheld the treaty by interpreting the 
Constitution as guaranteeing to the accused only the same rights 
of compelling testimony as to the prosecution. 87 France had made 
a diplomatic protest, claiming that the original arrest of the consul 
was in violation of the treaty, whereupon Secretary of State Marcy 

6i Art. I, see. 9, el. 1 ; Amendment I. 

62 Amendment XI. 

63 Art. I, sec. 10, Amendment XIV, sec. 1. 

e* Art. I, sec. 9, cl. 2-8; Amendments II-VTII, XIII, XV, XVIII. Probably 
Amendment I should be regarded as in the same class, though in terms applying 
only to Congress. 

65 That they do not apply to the States, see Barron v. Baltimore, 7 Pet. 243 
(1833). 

66 Amendment VI. 

67 /» re Dillon, Fed. Cas. 3914 (1854). 
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upheld the authority of the Constitution, taking a reverse attitude 
from that of the court. He said : e8 

This principle, the President directs me to say, he cannot dis- 
avow, nor would it be candid in him to withhold an expression of 
his belief that if a case should arise presenting a direct conflict be- 
tween the Constitution of the United States and a treaty made by 
authority thereof, and be brought before our highest tribunal for 
adjudication, the court would act upon the principle that the Con- 
stitution was paramount law. 

It appears that Secretary Marcy's view has been adhered to since 
this occurrence, because such immunities have not been granted in 
later consular conventions. 69 

Undoubtedly the more fundamental guarantees, such as that of 
"due process of law," can not be abridged by the treaty-making 
power. Thus, in the cases involving the Spanish cessions of 1898, 
the court held that, while treaty acquisitions of territory did not 
automatically extend all of the constitutional guarantees to the ac- 
quired territory, neither the treaty power nor Congress could deprive 
the inhabitants of those guarantees which might be called "natural 
rights." 70 

A treaty may, however, provide for depriving persons of liberty 
in certain circumstances without violating the ' ' due process of law ' ' 
guaranty. Certain Mexican revolutionists, who crossed the Amer- 
ican border and were interned in accord with Article II of the Vth 
Hague Convention of 1907, sought to show that the treaty provision 
was void as in violation of the Fourth, Fifth and Sixth Amendments. 
The Circuit Court of Appeals upheld the treaty, 71 holding that 
Amendments Four and Six had no relation to the case, and that 
the "due process of law" required by the Fifth Amendment had 
been observed by complying with the terms of the treaty, which by the 
Constitution was itself law. 

68 Mr. Marcy, Secretary of State, to Mr. Mason, Jan. 18, 1855, Moore, 5: 167. 

ea Treaties, United States and Greece, 1902; United States and Spain, 1902, 
Malloy, Treaties, pp. 855, 1701; Sen. Doc, No. 357, 61st Cong., 2nd Sess.; 
Corwin, op. cit., p. 15. 

70 Dicta of Justice Brown in Downes v. Bidwell, 182 U. S. 244, 282; Dorr v. 
U. S., 195 U. S. 138. 

" Ex parte Toscano, 208 Fed. Rep. 938. 



THE CONSTITUTIONALITY OF TREATIES 261 

Furthermore, the prohibitions apply only to acts affecting per- 
sons within the United States, 72 as was said by the Supreme Court : 

By the Constitution a government is ordained and established 
"for the United States of America" and not for countries outside 
of their limits. . . . When, therefore, the representatives or officers 
of our government are permitted to exercise authority of any kind 
in another country, it must be on such conditions as the two coun- 
tries may agree, the laws of neither being obligatory upon the 
other. 73 

Thus the treaty power can provide for exercising judicial au- 
thority exterritorially without reference to the constitutional guar- 
anties. 

Finally, it should be noted that the treaty-making power may 
deprive individuals of inchoate rights against foreign governments 
by providing for the cancellation of all claims for a lump sum. Such 
conventions have been upheld in the courts, 74 but they can not be 
said to deprive an individual of a guaranteed constitutional right, 
because the Constitution can guarantee no more than the government 
can obtain. 75 

Thus, while a treaty would be void if manifestly violating any 
of the express prohibitions of all governmental authority, as would 
be the case if individuals were deprived of guaranteed rights within 
the United States, yet judicial practice indicates that ordinarily an 

72 The XHIth and XVIIIth Amendments apply to the United States and 
territory "subject to the jurisdiction thereof," and it has been suggested that 
other guaranties, such as that of "due process of law" in the Vth Amendment, 
may apply equally extensively (Brown, J., in Dowries v. Bidwell, 182 U. S. 244, 
282). In other sections "The United States" means only the States and in- 
corporated territory (jury trial in Vlth Amendment; Dorr v. U. S. 195 U. S. 
138; Rasmussen v. V. S. 197 U. S. 516) ; while in still other sections it refers 
only to the States (organization of judiciary, Art. Ill, sec. i; American Insur- 
ance Co. v. Canter, 1 Pet. 511). It has been suggested that an immigrant 
"although physically within our boundaries, is to be regarded as if he had been 
stopped at the limit of our jurisdiction and kept there while his right to enter 
was under debate," and hence is not entitled to the constitutional guarantees 
(U. S. v. Ju Toy, 198 U. S. 253, 1905). 

73 In re Ross, 140 U. S. 453, 464 (1890). 
74Comegys v. Vasse, 1 Pet. 193 (1828). 
7= Corwin, op. tit., p. 16. 
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apparent conflict of this character would be resolved by interpre- 
tation. 

In summary, it may be said that, while treaties in conflict with 
the Constitution are void, such a conflict can only occur in case one 
of the express prohibitions directed to all authorities of the national 
government is disregarded. Neither the "reserved rights" of the 
States, nor the prerogatives of other departments of the national 
government, 75 * could render a ratified treaty void, for the authority 
to bind the nation in reference to all legitimate objects of interna- 
tional negotiation is given exclusively and in full to the national 
treaty power. Treaties made "under the authority of the United 
States" are the "supreme law of the land." 76 

The classical statement of the Supreme Court in Geofroy v. Riggs 
is in point: 

That the treaty-power in the United States extends to all proper 
subjects of negotiation between our government and the governments 
of other nations is clear. . . . The treaty-power, as expressed in the 
Constitution, is in terms unlimited except by those restraints which 
are found in that instrument against the action of the government 
or of its departments, and that arising from the nature of the gov- 
ernment itself and that of the States. It would not be contended that 
it extends so far as to authorize what the Constitution forbids, or a 
change in the character of the government or in that of one of the 
States, or a cession of any portion of the territory of the latter 
without its consent. But, with these exceptions, it is not perceived 
that there is any limit to the questions which can be adjusted touch- 
ing any matter which is properly the subject of negotiation with 
a foreign country. 77 

This quotation indicates that the treaty-making power is limited 
only with reference to the ends for which it may act. The means 
which the Constitution provides for performing functions which may 
be required by a treaty do not limit the power. The intent or end 
of the instrument must be to promote international welfare, national 

75» "Treaties and the Constitutional Separation of Powers in the United 
States," this Journal, 12 : 64. 

78 Art. VI, sec. 2. 

77 Geofroy v. Riggs, 133 TJ. S. 258 (1890). "The treaty-making power vested 
in our government extends to all proper subjects of negotiation with foreign 
governments." In re Eoss, 140 U. S. 453 (1890). 
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welfare, and individual welfare. In other words, (1) the treaty 
must be international in character, not a mere subterfuge for domes- 
tic regulations; 78 (2) it must be in pursuance of the fundamental 
objects of the Constitution, "to promote the general welfare" of the 
people of the United States, 79 and (3) it must not interfere with the 
rights guaranteed to individuals within the United States against 
all interference by the national government. 80 Whether the first two 
requirements are fulfilled is distinctly a political question entrusted 
to the responsibility of the treaty power itself. The last alone is a 
legal question which might furnish grounds for a judicial declaration 
of unconstitutionality. 

The means to be employed in executing a treaty are generally 
indicated by the Constitution according to the kind of acts neces- 
sary, and legislative, executive, judicial action or all three may be 
required. While a treaty is spoken of as "self -executing" only in 
case private individuals are immediately responsible, 811 and hence 
judicial application in concrete cases is the only official action needed 
to enforce it, yet all treaties might be called "self-executing" in the 
sense that their formal conclusion imposes an immediate responsibil- 

"s "The treaty-making power . . . can not be employed with reference to 
matter not legitimately a subject for international agreement." (W. W. Wil- 
loughby, The Constitutional Law of the United States, N. Y., 1910, 1: 504.) "By 
the general power to make treaties the Constitution must have intended to 
comprehend only those objects which are usually regulated by treaty and oan net 
be otherwise regulated." (Jefferson, Manual of Pari. Practice, sec. 52.) See 
also, Corwin, op. tit., pp. 19, 122, 226; Root, this Journal, 1:278; Anderson, 
this Journal, 1 : 639 ; Wright, this Journal, 12 : 93. 

'o Preamble of Constitution ; Anderson, this Journal, 1 : 639. 

so Supra, note 64. 

si Treaties being the "law of the land," all provisions affecting individuals 
impose an immediate responsibility upon them to observe such provisions. The 
responsibility of private persons has sometimes been insisted upon in the treaty 
itself. "If any one or more of the citizens of either party shall infringe any 
of the articles of this treaty, such citizens shall be held personally responsible 
for the same, and the harmony and good correspondence between the nations 
shall not be interrupted thereby; each party engaging in no way to protect the 
offender or sanction such violation." Treaty with Colombia, 1846, Art. 35, sec. 4. 
See also treaties with Brazil, 1828, Art. 33, sec. 2 ; Bolivia, 1858, Art. 36, sec. 2 ; 
Peru-Bolivia, 1836-1839, Article 30, sec. 2; Peru, 1851-1863, Art. 40, sec. 2. See 
also this Journal, 10: 713, 730. 
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ity upon every governmental authority whose action may be neces- 
sary to give it complete effect. 82 Thus, the mere fact that an inde- 
pendent organ of government is called upon to act can not impeach 
the constitutionality of the treaty. Question could not arise unless 
the treaty itself prescribed means for its own execution contrary to 
those required by the Constitution. The point as raised in the case 
of treaties establishing international courts and institutions has been 
sufficiently discussed. 83 Suffice it to say that no case appears to 
have involved an actual departure from the procedure required by 
the Constitution, and none is likely to do so, for the fact that a form 
of procedure or an institution for executing the treaty was established 
in the instrument itself, would create the presumption that the ulti- 
mate objects of the treaty required the action of authorities with 
powers dependent upon international agreement, and hence beyond 
the scope of any merely national organ, 84 and beyond the possibility 
of conflicting with the prescribed powers of such an organ. 

EUROPEAN STATES 

Although constitutions are not law in countries other than the 
United States, 85 the constitutionality of treaty provisions that violate 
individual rights or invade the autonomy of governmental units, 
may require consideration as a political question. In Great Britain, 
a treaty can not deprive Englishmen of constitutional rights, because 
an instrument negotiated by the crown and affecting private rights 
has no legal validity until put in force by an enabling Act of Par- 

82 See this Journal, 12 : 93. 

ssmd., 12: 70-72. 

84 In re Ross, 140 U. S. 453 (1890). See also, this Journal, 12: 71. 

85 In most European countries, constitutions are directory in character, each 
independent organ of government having the final decision on its own competence 
to act. Thus in France, Germany and Great Britain, a statute promulgated 
with formal correctness can not be questioned on the score of constitutionality. 
The legislature in passing it and the executive in promulgating it, have given 
an ultimate decision that it is valid. The same is true of treaties. Ratifica- 
tion and promulgation with formal regularity is ultimate evidence that the 
instrument is valid, although this does not mean that it is necessarily a source 
of law cognizable in the courts. See this Journal, 10: 709 et seq. 
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liament. 86 In most of the continental European countries, treaties 
affecting private rights require assent of both houses of the legisla- 
ture before they become cognizable by the courts. 87 

Although the autonomy of local units does not impose any legal 
limits upon the treaty power in Europe, yet in practice the treaty 
power itself usually recognizes and respects the constitutional rights 
of such autonomous units. The unwritten constitution of Great 
Britain recognizes certain matters as within the local competence 
of the self-governing and other colonies, and in treaties dealing with 
such subjects provision is usually made for ratification by each col- 
ony before the treaty becomes operative for that territory. 88 A con- 
flict, however, could not come before the courts, because the treaty 
provision, if law at all, would be so because incorporated in an Act 
of Parliament, which would unquestionably prevail in any court. 

In both Germany and Switzerland there has been doubt of the 
competence of the national government to conclude treaties on sub- 
jects within the legislative power of the States or Cantons, but, as 
in the United States, practice appears to have settled in favor of this 
authority. In these countries there is a stronger argument than in 

86 Walker v. Baird, App. C. (1892), 491, 497. A resolution requiring that 
all treaties be laid before both houses of Parliament before being ratified was 
proposed in 1873 (Hansard, 2H: 440, 1166, 1178, 1309, 1319) but not carried. 
Premier Asquith, in 1908, thought such submission not necessary (Hansard, 
197: 701), though Lord Grey stated, in 1911, that such "momentous" treaties as 
the American arbitration treaties of 1911 would require Parliamentary sanction 
(Hansard, 22: 1990). Parliament, as a matter of fact, has always passed en- 
abling acts to give effect to treaties affecting private rights either before or 
after ratification, and occasionally the treaty itself makes its effectiveness de- 
pendent upon such action by Parliament, Xth Hague Convention, 1907, Art. 21. 
See Crandall, op. cit., p. 280 et seq. and this Journal, i0:7O9, 716. 

87 Crandall, op. cit., p. 314 et seq., this Journal, 10: 713 et seq. 

88 Cobbett, Cases on International Law, London, 1909, 1 : 53 ; Todd, Parlia- 
mentary Government in the British Colonies, 2nd ed., p. 266; Tupper, "Treaty 
Making Powers of the Dominions," Journ. Comp. Leg., 17:5. For treaties allow- 
ing such assent by the colonies, between Great Britain and the United States, 
see Convention as to Tenure and Disposition of Real and Personal Property, 
1899, Art. IV; Arbitration treaty 1908, Art. II, Malloy, Treaties, pp. 775, 814. 
British colonies have frequently been parties to general international conventions, 
as that for the publication of customs tariffs, 1890, Malloy, p. 1996. See also 
D. P. Myers, Representation in Public International Organs, this Journal, 8: 96. 
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the United States for excluding such matters from the national 
treaty power, because the individual States still retain a limited 
power to conclude treaties. Thus Laband 89 thought the treaty- 
making power in Germany was subject to the same constitutional 
division between Empire and States as the legislative power, and 
there has been judicial authority for this view. 90 As the legislative 
power of the central government was much more comprehensive 
than in the United States, this limitation would not be important; 
but Kaufmann 91 doubts whether such a limitation exists at all, in 
support of which he points out a number of imperial treaties actually 
in force regulating matters within State competence. 92 

In Switzerland the Bundesgericht decided in 1883 93 that the 
national government was competent to conclude treaties even on 
subjects within the exclusive legislative competence of the Cantons, 
and writers on Swiss constitutional law have voiced the same opin- 
ion. 94 In Switzerland and Germany, however, as the Constitutions 
are not enforceable as law in the courts, a conflict could not, in any 
case, come before the courts. 

Quincy Wright. 

8» Paul Laband, Das Staatsrecht des Deutsches Reiches, 3d ed., 1 : 639. 

so XJrtheilen des Deutsches Reichsgerichts, July 23, 1890, Ent., 26: 123. 

si Kaufmann, Die Rechtskraft des 1 nternationalen Rechtes und das Verha.lt- 
nisse des Staatsorgans zu demselben, Stuttgart, 1899, p. 53. See also XJrtheilen 
des Deutsches Reichsgerichts. November 3, 1884, Ent. Str., 1 : 234, 236. 

92 Railroad Freight treaty, Netherlands, November 28, 1892, Art. 10, Marten's 
N. R. G., II, 19 : 900 ; Canal treaties, Belgium, France, October 8, 1887, Hid., II, 
15: 747; Fisheries treaties, Netherlands Switzerland, June 30, 1885, ibid., IT, 
11: 561. 

93 Urtheilen des Schweitz Bundesgerichts, April 9, 1882, Ent., 9: 178. 

94 Blumer, Handbuch des Schweitz Bundesstaatsrechts, 3d ed. (Morel), 1 : 239, 
cited Kaufmann, op. cit., p. 53. 



